




















































































































































































































































































































































































































































































ORDER 

Accordinqly, Respondents' motion to compel is DBHZBD, except 
as set forth above. The Secretary's motion for a protective 
order is also DBRXBD. on or before 31, 1997 , counsel for 
the secretary shall provide me with a copy of the following docu
ments for my in camera review, as specified in more detail above: 
(1) the provided by miners to the special investiga
tor, and (2) the special investigator's report . 

Distribution: 

Richard w. Manning 
Administrative Law Judge 

Kristi Floyd, Esq . , Office of the Solicitor, u.s. Department of 
Labor, 1999 Broadway, suite 1600, Denver, co 80202-5716 

Laura E. Beverage, Esq., JACKSON & KELLY, 1660 Lincoln Street, 
Suite 2·110, Denver, co 80264 

RWM 
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FEDERAL MINB SAFETY AND HEALTH RBVIBW COMMISSION 

OFFICE OF ADMINISTRAT-IVE LAW JtllG£5 . 
2 SKYLINE, 10th FLOOR 

5203 LEESBURG PIKE 
FALLS CHURCH, VIRGINIA 22041 

SECRETARY OF LABOR, 
Mine Safety and Health 
Administration (MSHA), 

Petitioner 

v. 

JIM WALTER RESOURCES, INC., 
Respondent 

SECRETARY OF LABOR, 
Mine Safety and Health 
Administration (MSHA), 

Petitioner 
v. 

LARRY MORGAN, 
DAVID GABLE, 
PAUL PHILLIPS, 
WILLIAM WIGGINS, 
DARRELL KEY, 
WILLIAM TRAMWELL, and 
MICHAEL WELCH, 

employed by 
JIM WALTER RESOURCES, INC., 

Respondents 

JAN 2 4 1997 

CIVIL PENALTY PROCEEDING 

Docket No. SE 94-550 
A. C. No. 01-01401-04023 

No. 7 Mine 

CIVIL PENALTY PROCEEDINGS 

Docket No. SE 96-276 
A. C. No. 01-01401-04044 A 

Docket No. SE 96-277 
A. C. No. 01-01401-04045 A 

Docket No. SE 96-278 
A. C. No. 01-01401-04046 A 

Docket No. SE 96-279 
A. C. No. 01-01401-04047-A 

Docket No. SE 96-280 
A. C. No. 01-01401-02048 A 

Docket No. SE 96-281 
A. C. No. 01-01401-04049 A 

Docket No . SE 96-282 
A. C. No. 01-01401-04050 

No. 7 Mine 

ORDER GRANTiNG XN PART AND DENXrHG IN PART 
SBCQTARY• S MOTION POR PRQTECT:tYE QRDER 

Before me for consideration is the Secretary's January 23, 
1997, motion to preclude the respondents from deposing Mine 
Safety and Health Administration (MSHA) District ~ Manager Joseph 
W. Pavlovich, who is assigned to Barbourville, Kentucky. In 
opposition, the respondents have filed a motion to compel 
Pavlovich's deposition testimony. On January 24, 1997, I had a 
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conference call to further explore the parties• arguments in 
support of their motions. This Order formalizes the decision I 
rendered on the parties• motions at the culmination of telephone 
conference . 

Ordinarily, where an agency has, or is willing, to respond 
by answering written interrogatories, furnishing documents and 
making lower-level officials available for depositions, there is 
no justification for requiring the testimony of an agency head or 
high-level agency official . Sweeney v. ~, 669 F.2d at 546; 
Kyle Engineering Co. v . Kleppe , 60 0 F.2d 226 (9th Cir 1979); 
Wirtz v. Local 30, 34 F.R.D . at 14 . However, executive 
department officials may be required to give oral testimony by 
deposition or at trial in extraordinary circumstances . Simplex 
Time Recorder Co. v. Secretary of Labor, 766 F.2d 575 (D.C. Cir . 
1985); Wirtz v . Local 30. International U. v. Northside Realty 
Associates, 324 F. Supp. 287 (N.D. Ga. 1971). Extraordinary 
circumstances may be established where the executive sought to be 
deposed has relevant information not available from any other 
source. Sweeny v. Bend, 669 F . 2d 542 (8th Cir. 1982), Cert. 
denied, 459 U. S . 878 (1982); Community Fed . Say. & Loan v . ~ 
Home Loan Bank Bd. , 96 F.R.D . 619 (D.D.C. 1983); Amer. 
Broadcasting Companies v. U.S. Info. Agency, 599 F. Supp. 765 
{D.D.C. ~984). 

Here, the respondents seek to depose Pavlovich to determine 
if he has wknowledge relating to the delays, failure to prosecute 
and now prosecution of the 110 (c) cases, which are set for trial 

. over 3 years after the underlying Orders were issued and over 2 
years after the initial 110(c) assessments were withdrawn . " 
(Resp. Motion to Compel, p . 2.). Thus, the respondents aver that 
the focus of their inquiry is Pavlovich's knowledge, if any, 
concerning the reasons for MSHA's November 23, 1994, withdrawal 
of the 110(c) assessments initially proposed in these matters, 
and MSHA's reissuance of the proposed 110(c) assessments in 
April 1996. 

It does not appear that any of the individuals who 
previously have been made available to the respondents during 
discovery have personal ·knowledge with respect to this issue. 
Commission Rule 56(b), 29 C. F.R. § 2700 . 56(b), which sets forth 
the scope of discovery, provides that parties ~ay obtain · 
discovery of any relevant, non-privileged matter that is 
admissible evidence or appears likely to lead to the discovery of 
admissible evidence." The reasons for the withdrawal of the 
110(c) assessments initially proposed in these cases is relevant 
and may lead to the discovery of admissible evidence . 
Consequently, the respondents may depose Pavlovich for the 
limited purpose of posing questions that are directly related 
to this issue. 
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The respondents are not entitled to probe the administrative 
enforcement process as it pertains to prosecutorial discretion as 
this activity is protected by the -deliberative process privilege. 
Nixon y. Sirica, 487 F.2d 700, 763-64 (D.C-. Cir 1973). Thus, the 
Secretary's motion for a protective order with respect to any 
questions pertaining to Pavlovich's official duties as a 
s upervisor or policy making official shall be granted . 
Consequently, Pavlovich may not be deposed concerning matters on 
which he lacks personal first-hand knowledge. 

As discussed during the telephone conference, for the 
convenience of the parties and to minimize expense, Pavlovich's 
deposition is to be taken by telephone, ·on or before Wednesday, 
January 29, 1997 . 

QBDER 

ACCORDINGLY, the $ecretary•s Motion for a Protective Order 
IS GRANTED ZN PART and DENXBD IN PART. CONSEQUENTLY, IT IS 
ORDERED that Pavlovich be made available for telephone deposition 
on or before January 29, 1997 . The scope of deposition testimony 
shall be limited to the issues discussed above . 

Distribution : 

Jerold Feldman 
Administrative Law Judge 

Edward H. Fitch, Esq . , Office of the Solicitor, U.S . Dept . of 
Labor, 4015 Wilson Blvd ., Suite 516, Arlington . VA 22203 (Via 
Facsimile and Certified Mail ) 

Warren B. Lightfoot, Jr., Esq . , David Smith, Esq., Maynard, 
Cooper & Gale, P . C., 1901 6th Avenue, North, 2400 AmSouth/Harbert 
Plaza , Birmingham, AL 35203 (Via Facsimile and Certified Mail) 

R . Stanley Morrow, Esq . , Jim Walter Resources, Inc., P.O. 
Box 133, Brookwood, AL 35444 (Via Facsimile and Certified Mail} 

\mea 

228 



FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 

OP'l"l:CB OP 'l"'IB .lDICllfl:STRA'l':rvE LAW JUDGES 
2 S~l:NB, lO'lll FLOOR 

s2o3 Ll•sauaG P:rKB 
PALLS CHURCH, Vl:RQINU 22041 

MEDUSA CEMENT COMPANY 
Contestant, 
v. 

SECRETARY OF LABOR, 
Mine Safety and Health 
Administration (MSHA}, 

Respondent 

JAN 2 9 1997 
CONTEST PROCEEDINGS 

Docket No. PENN 97-20-RM 
Citation No. 4431561; 8/1/96 

Docket No. PENN 97-21-RM 
Citation No. 4431562; 8/1/96 

Docket No. PENN 97-22-RM 
Citation No. 4431563; 8/1/96 

Docket No. PENN 97-23-RM 
Citation No. 4431564; 8/1/96 

Docket No. PENN 97-24-RM 
Citation No. 4432408; 8/1/96 

Docket No. PENN 97-25-RM 
Citation No. 4432409; 8/1/96 

ORPER GBANTING CONTESTANt'S MQTlON 
FOR CEBTIFICATlQN FOR lNTIRLOCUTQRX RBVlEW 

At the request of the parties, these contest proceedings 
were stayed on December 2, 1996, to enable the parties to pursue 
settlement of th~ matters in issue. A telephone conference is 
scheduled for February 18, 1997, to discuss the status of the 
parties' settlement efforts. The recusal issue discussed below 
is unrelated to the stay that is currently in effect. 

On January 28, 1997, counsel for the contestant filed a 
motion, pursuant to Commission Rule 76, 29 C.F.R . § 2700.76, for 
certification of my December 2, 1996, interlocutory ruling that 
denied the contestant's November 15, 1996, Motion to Recuse. 1 

1 A party has 30 days to file with the Commission a petition 
for interlocutory review of a judge's decision to deny the 
party's certification motion. 29 C.F.R. § 2700.76(a) (1) (ii). 
counsel's November 15, 1996, Motion to Recuse contained an 
alternative request for certification in the event the motion was 
denied . I construed the December 2, 1996, Order denying 
counsel's motion as a denial of his alternative request for 
certification. However, counsel's January 28, 1997, motion for 
certification should not be viewed as untimely as his initial 
request for certification was not explicitly denied in the 
December 2, 1996, Order. 
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The contestant 's November 15, 1996, recusal motion was opposed by 
the Secretary. 

The recusal request was based on my alleged "personal bias" 
towards counsel in an unrelated civil penalty proceeding that is 
currently on appeal before the Commission. Rock of Ages 
Corporation, 17 FMSHRC 1925 (November 1995), petition for rev. 
granted December 13, 1995. The recusal motion was denied because 
regulating the course of the hearing, and making bench rulings 
on evidentiary matters, are fundamental duties of a presiding 
judge that do not support a claim of judicial bias. Commission 
Rule 55, 29 C.F~R. § 2700.55. 

Interlocutory review by the Commission under Rule 76 is not 
a matter of right, but is committed to the sound discretion of 
the Commission. To support such a request the moving party must 
identify controlling questions that are novel or otherwise 
unresolved. While I am reluctant to certify this matter to the 
Commission because it is well settled that judicial rulings do 
not provide a colorable basis for claims of bias, I also respect 
counsel's right to assert such claims. Although it would have 
been preferable for counsel to directly petition the Commission 
for interlocutory review of the Order denying recusal, I am 
certifying this issue to the Commission for appropriate 
disposition. 

Accordingly, the Contestant's January 28, 1997, motion 
SHALL BE GRANTED. Consequently, the December 2, 1996, Order in 
the above captioned contest proceedings denying the motion to 
recuse IS HEREBY CERTIFIED FOR INTERLOCUTORY REVIEW . 

£~~ 
Jerold Feldman 
Administrative Law Judge 

Distribution: 

Henry Chajet, Esq., Paul Wilson, Esq., Patton Boggs, L.L.P., 
2550 M Street, N.W., Washington, D.C. 20037 (Certified Mail) 

Mark V. Swirsky, Esq., Office of the Solicitor, U.S. Dept. of 
Labor, 3535 Market Street, Room 14480, Philadelphia, PA 19104 
(Certified Mail) 

\mea 
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Oder Processing Code: 

* 5708 

Charge your order. ~ IZ:X:5J 
It's easy! llliiilillll r:;:g:zJ 

Fax your orders (202) 512-2250 
Phone your orders (202) 512-1800 

0 YES, send me subscription(s) to Federal Mine Safety and Health Review Commission Decisions 
(FMSHD), at s91 each (S113. 75 foreign) per year. 

The total cost of my order is s . Price includes 
regular shipping and handling and is subject to change, 

Company or personal name (Please type or print) 

Additional address/attention line 

Street address 

City, State, Zip code 

Daytime phone including area code 

Purchase order number (optional) 

For privacy protection, check the box below: 
0 Do not make my name available to other mailers 
Check method of payment: 
0 Check payable to Superintendent of Documents 

OGPO Deposit Account I I I I I I I 1-0 
0 VISA 0 MasterCard 
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I I I ·- I I (expiration date) Thank you for your order! 
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P.O. Box 371954, Pittsburgh, PA 15250-7954 

Important: Please include this completed order form with your remittance~ 




